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against the tax imposed by section 4.986 or refu.nded to su.ch quali­
fied beneficiary. 

''(b) COORDI1VATION WITH ROYALTY EXEMPTION.-
tt(l} IN GENERAL. If the aggregate amount of the allocable 

trust production of any qualified beneficiary for any ca.lenda.r 
year exceeds such beneficiary s unused exempt roya.lty lim. it for 
such calendar year, then the amount treated as an overpayment 
u.nder subsection (a) with respect to such qualified beneficiary 
shall be reduced by an amount which bears the same ratio to 
the amount which (but for this paragraph) would be so treated 
as-

"(A ) the amount of such excess, bears to 
"(BJ the aggregate amount of such allocable trust produc­

tion. 
"(2 } UNUSED EXEMPT ROYALTY LIMIT. The unused exempt 

royalty limit of any qualified beneficiary for any calendar year 
is the excess of-

"(A) the number of da.ys in such calendar year, m.ulti­
plied by the limitation in barrels determ.ined under the 
table contained in section 499#{{)(2)(A)(ii), over 

u(BJ the amount of exempt royalty oil (within the mean­
ing of section #994-(fJJ·-

tt(i} with respect to which such qualified beneficiary 
is the producer, and 

u(iiJ which is removed from the premises during such 
calendar year. 

tt(3) ALLOCATION. Rules similar to the rules of paragraphs 
(2), (3), and (#) of section 6429(c) shall apply to the amount de­
termined under paragraph (2)(A). 

"(c) ALLOCABLE TRUST PRODUCTION. For purposes of this sec­
tion-

''(1) IN GENERAL. The term 'allocable trust production' 
means, with respect to any qualified beneficiary, the qualified 
royalty production of any trust which-

''(A} is removed from the premises during the calendar 
year, and 

"(B) is allocated to such qualified beneficiary under 
paragraph (2). 

11(2) ALLOCATION OF PRODUCTION.-
1'(A) IN GENERAL. The qualified royalty production of a 

trust for any calendar year shall be allocated between the 
trust and its income beneficiaries as follows: 

"(i} there shall be allocated to the trust an amount of 
production based on the amount of any reserve for de­
pletion for the calendar year with respect to qualified 
royalty production, and 

tt(ii) production not allocated under clause (i) shall 
be allocated between the trust and the income benefici­
aries in accordance with their respective shares of the 
adjusted distributable net income for the calendar 
year. 1'(B) DEFINITION AND SPECIAL RULE. For purposes of this 

paragraph-
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(i) by striking out ttA qualified" in subparagraph (A) a.nd 
inserting in lieu thereof ttExcept as provided in subpara­
graph (C), a qualified': and 

(ii) by adding at the end thereof the following new su.b-
paragraph: . 

"(C) ELECTION TO INCREASE SECTION 6430 ROYALTY CREDIT BY 
REDUCING EXEMPTION UNDER THIS SUBSECTION. Any qualified 
royalty owner who is a qualified beneficiary (within the m.ean­
ing of section 6430(d)(l)) for any quarter may elect (at such time 
and in such manner as the Secretary may prescribe by regula­
tions) to reduce by any amount the qualified royalty owner$ 
royalty limit determined u.nder subparagraph (A) for such quar­
ter (after the application of paragraph (JJ(B)). '' 

(C) TECHNICAL AMENDMENT. Subparagraph (BJ of section 
6654(g)(3) (relating to estimated tax computed after application 
of credits against tax) is amended by inserting 110r 6430" after 
~~section 6429 ". 

(D) CONFORMING AMENDMENT. The table of sections for sub­
chapter B of chapter 65 is amended by adding at the end there­
of the following new item: 

"Sec. 6'4JO. Credit or refund of windfall profit taxes to certain trust beneficiaries." 

(E) EFFECTIVE DATE.-
"(iJ IN GENERAL. Except as provided in clause (ii), the 

amendments made by this paragraph shall apply with re­
spect to calendar years beginning after December 31, 1981. 

''(ii) EsTIMATED TAX. The amendment made by subpara­
graph (CJ shall take effect on January 1, 1982. 

And the Senate agree to the same. 
That the Senate recede from its disagreement to the House 

amendment to the Senate amendment numbered 30 and agree to 
the same with an amendment as follows: 

In the subsection (d)(l)(B)(i) proposed to be inserted by the House 
amendment, strike out "October 19, 1982" and insert in lieu there­
of "September 30, 1982". 

And the House agree to the same. · 
That the Senate recede from its disagreement to the House 

amendments to the Senate amendment numbered 31 and agree to 
the same with an amendment as follows: 

In lieu of inserting the section 306 proposed to be inserted by the 
first of the House amendments to the Senate amendment num­
bered 31, insert the following: 
SEC. 306. TECHNICAL A!tiEND!tiENTS TO THE REVENUE PROVISIONS OF THE 

TAX EQUITY AND FISCAL RESPONSIBILITY ACT OF 1982. 
(a) AMENDMENTS RELATED TO TITLE IL-

(1) AMENDMENTS RELATED TO SECTION 201.-
(A) Section 201 of the Tax Equity and Fiscal Responsibil­

ity Act of 1982 is Amended-
(i) by redesignating the second subsection (c) as sub­

section (d), and 
(iiJ by striking out "subsection (c)(l)" in subsection 

(eJ(2) and inserting in lieu thereof "subsection (d)(1)". 
(BJ Clause (ii) of section 55(e)(5)(B) (defining qualified in­

vestmen.t income) is amended by striking out 11net capital 
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''(iii) AUTOMOTIVE MANUFACTUR/1\'G PROPERTY... For 
purposes of this subparagraph the term 1automotive 
manufacturing property' means m.a.chinel)' equ.ipmen.t, 
and special tools of the type included in the form.er 
asset depreciation range guideline classes 37.11 an.d 
37.12. 

"(iv) SPECIAL TOOLS USED BY CERTAIN lTENDORS. For 
purposes of this subparagraph, any special tools owned 
by a taxpayer described in su.bcla,use (!) of cla.use (i) 
which are used by a vendor solely for the production of 
component parts for sale to the ta.xpaj1er shall be treat­
ed as automotive manufacturing property used directl)' 
by such taxpayer." 

(5) AMENDMENT RELATED TO SECTION 211. Paragraph (2) of 
section 211 (e) of the Tax Equity and Fiscal Responsibility Act of 
1982 (relating to effective date for foreign tax credit for taxes on 
oil and gas income) is amended to read as follozvs: 

"(2) Retention of old sections 907(b} and 904({)(4) where tax­
payer had separate basket foreign loss.-

"(AJ IN GENERAL. . If, a.fter applying old sections 907(b) 
and 904({){4) to a taxable year beginning before January 1, 
1983, the taxpayer had a separate basket foreign loss, such 
loss shall not be recaptured from income of a kind not 
taken into account in computing the am.ount of such sepa­
rate basket foreign loss more rapidly than ratably over the 
8-year period beginning with the first taxable year begin­
ning after December 31, 1982. 

''(B) DEFINITIONS. For purposes of this paragraph-
"(i) The term 'separate basket foreign loss' means any 

foreign loss attributable to activities taken into account 
(or not taken into account) in determining foreign oil 
related income (as defined in old section 907(cJ(2J). 

"(ii) An 'old' section is such section as in effect on 
the day before the date of the enactment of this Act. " 

(6} AMENDMENTS RELATED TO SECTION .222.-
(A) The last sentence of paragraph (2) of section 222({) of 

such Act is amended by inserting '~ except that in applying 
such section both direct and indirect ownership of stock 
shall be taken into account" before the period at the end 
thereof 

(B)(i) Paragraph (3) of section 312(}) (relating to earnings 
and profits of foreign investment companies) is amended by 
striking out "in partial liquidation or". 

(ii) The heading for paragraph (3) of section 312(}} is 
amended to read as follows.". 

''(3) REDEMPTIONS. ''. 
(7) AMENDMENT RELATED TO SECTION 223. Subparagraph (B) 

of section 223(b}(2J of such Act (relating to effective date for 
cha.nges in tax treatment of distributions of appreciated proper­
ty in redemption of stock) is amended to read as follows: 

"(B) either before October 21, 1982, or within 90 days 
after the date of such ruling. n 

(8) AJ.\.t!ENDMENTS RELATED TO SECTION 224.-
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And the House agree to the same. 

DAN ROSTENKOWSKI, 
SAM GIBBONS, 
J. J. PICKLE, 
CHARLES B. RANGEL, 
FORTNEY H. (PETE) STARK, 
BARBER B. CONABLE, 
JOHN J. DUNCAN, 
BILL ARCHER, 

Managers on the Part of the House. 
RoBERT DoLE, 
BOB PACKWOOD, 
WILIJAM V. RoTH, Jr., 
RussELL B. LoNG, 
HARRY F. BYRD, Jr., 

Managers on the Part of the Senate . 
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EXPLANATION OF DIFFERING PROVISIONS 

1. TRANSITIONAL RuLE FOR REHABILITATION TAx CREDITS 

Present law. Prior to ERTA, there was a 10-percent credit for 
rehabilitation of both historic and nonhistoric buildings. However, 
a certified historic structure could qualify only if the rehabilitation 
was certified by the Interior Department as being consistent with 
the historic character of the property or the district in which the 
property is located. To avoid having to obtain approval of the reha­
bilitation, taxpayers with buildings in registered historic districts 
could choose not to seek a designation of the building as a certified 
historic structure. 

ERTA made a number of changes to the rehabilitation tax credit 
provisions. The 10-percent credit was replaced with a three-tier 
credit: (1) a 15-percent credit for 30-year old buildings, (2) a 20-per­
cent credit for 40-year old buildings, and (3) a 25-percent credit for 
certified historic structures. 

As under prior law, no credit is allowed for an uncertified reha­
bilitation of a certified historic structure. Contrary to prior law, no 
credit is allowed for an uncertified rehabilitation of a building in a 
registered historic district that js not a certified historic structure, 
unless the taxpayer obtains a certificate from the Interior Depart­
ment that the property is not of historic significance to the district 
(decertification). The purpose of the rule is to ensure that a taxpay­
er with a building of historic significance cannot avoid having to 
obtain approval of the rehabilitation by choosing not to obtain a 
designation of the building as a certified historic structure. If the 
building is decertified, either the 15- or 20-percent, but not the 25-
percent credit applies. 

Under a transitional rule, a rehabilitation l;>egun before 1982 
that does not qualify under ERTA for the new credits is entitled to 
the 10-percent credit if the rehabilitation qualifies under the pre­
ERTA rules. For example, if before 1982 a taxpayer commences re­
habilitation of a building in a registered historic district that is not 
a certified historic structure and that has not received a decertifi­
cation, no credit is allowed under ERTA. However, under the tran­
sitional rule, the 10-percent credit would apply if the pre-ERTA re­
quirements were met. 

If a rehabilitation began before 1982 and did not meet either the 
ERTA requirements or the pre-ERTA requirements, no credit 
would be allowed. For example, if the taxpayer had done an uncer­
tified rehabilitation of a certified historic structure, neither the 
ERTA credits nor the 10-percent credit would apply. Both the 
ERTA rules and the pre-ERTA rules deny credit for uncertified re­
habilitations of certified historic structures. 

House bill. No provision. 
(15) 
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locable depletion deduction bears to the entire depletion deduction 
allocable to the trust and its beneficiaries. All depletion deductions 
are taken into account for this purpose including depletion on hard 
mineral, gas, and crude oil that is not royalty production. 

Conference agreement. In general, the Conference agreement fol­
lows the Senate amendment, except with respect to the method of 
allocating qualified trust royalty production (and any associated 
refund or credit) between and among the trust and its beneficiaries 
and for certain technical and clarifying amendments. As under the 
Senate amendment, each income beneficiary of a trust will be enti­
tled to a credit for or refund of windfall profit tax paid by the trust 
on his or her allocable share of the qualified royalty production of 
the trust. No credit or refund is available with respect to produc­
tion allocated to the trust. 

Under the Senate amendment, this allocation was made on the 
basis of all the depletion deductions available with respect to oil, 
gas, and mineral production of the trust. Thus, under trusts requir­
ing allocation of the depletion deduction to the trust, beneficiaries 
would have been unable to take advantage of the exemption even 
thou9h they received a substantial portion of the income from the 
trusts qualified royalty production. Under the Conference agree­
ment, allocable trust production is allocated between and among 
the trust and its beneficiaries according to each person's interest in 
total trust qualified royalty production. 

'Frust qualified royalty production is first allocated to the trust in 
an amount based on the amount of any trust reserve for depletion 
for the calendar year with respect to qualified royalty production. 
To the extent qualified royalty production remains unallocated, 
such production is allocated between and among the trust and its 
income beneficiaries according to each person's share, as a percent, 
of adjusted distributable net income (adjusted DNI) for the calen­
dar year. Adjusted DNI is the distributable net income of the trust 
for the calendar year (regardless of the trust's taxable year) re­
duced by the amount of any excess in the trust depletion reserve 
with respect to trust qualified royalty production for the calendar. 
year over the depletion deduction allocated to the trust under the 
Internal Revenue Code with respect to trust royalty production for 
the calendar year. Each person's allocable share of trust production 
is deemed to be a pro rata share of each unit (i.e., type and catego­
ry, including each base price and removal price category) of oil. 

The total benefit available to any qualified beneficiary of a trust 
through this new provision and the royalty owner's exemption pro­
visions of the windfall profit tax may not exceed an overall limita­
tion based on 2-barrels a day in 1981 through 1984 and 3-barrels a 
day in 1985 and thereafter. The amount available with respect to 
aggregate allocable trust production is determined by reducing the 
applicable limitation by the a1nount of any oil that is subject to the 
exemption for oil held directly by individuals. A beneficiary may 
elect, under regulations, to reduce his or her exemption amount on 
production owned outside of trusts so that a greater benefit is 
available with respect to trust production. · 

The conference agreement applies the same anti-transfer rules to 
this new provision as apply with respect to the royalty owner ex­
emption for oil production owned directly by individuals. Under 
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Conference agreement. The conference agreement follows the 
House bill. 

5. EFFECTIVE DATE FOR REGISTRATION OF TAX-EXEMPT OBLIGATIONS 

Present law. The Tax Equity and Fiscal Responsibility Act of 
1982 provides that certain obligations of the United States can be 
issued only in registered (or book-entry) form. A similar require­
ment is imposed through the imposition of tax-related sanctions on 
State, local, foreign and private obligations of a type offered to the 
U.S. public which are issued after December 31, 1982. 

House bill. The original House bill contained no provision. 
Senate amendment. No provision. 
House amendment. The amendment delays for one year, to De­

cember 31, 1983, the effective date of the registration provisions of 
TEFRA as they apply to obligations the interest on which is 
exempt from Federal income tax. 

Conference agreement. The conference agreement follows the 
House amendment but provides for a 6-month rather than a one­
year delay of the effective date. The conference agreement clarifies 
that the postponement of the registration requirement of TEFRA 
does not affect any requirements of law prior to TEF.RA requiring 
certain bonds (e.g., housing bonds and energy bonds) to be in regis­
tered form in order to be tax exempt. 

6. TRANSITIONAL SAFE-HARBOR LEASE RuLE FOR AuTo 
MANUFACTURING PROPERTY 

Present law. The safe harbor lease modifications made by the 
Tax Equity and Fiscal Responsibility Act of 1982 do not apply to 
transitional safe harbor lease property. In general, eligible proper­
ty must be placed in service by January 1, 1983. However, manu­
facturers that produce a class of products in an industry dominated 
by 4 or fewer persons have until October 1, 1983, to place their 
property in service. This provision was intended to apply only to 
automobile manufacturing. 

House bill. The original House bill contained no provision. 
Senate amendment. No provision. 
House amendment. The transitional safe harbor lease rule de­

signed for automobile manufacturers was considered U11clear in 
that it might be read to apply in some instances to property other 
than automobile manufacturing property. The amendment replaces 
the existing definition of eligible property with a definition that 
clarifies the intended scope and meaning of the provision. 

The amendment makes it clear that only manufacturers of fin­
ished automobiles and trucks qualify and that the property must 
be used directly in the taxpayers' trade or business of manufactur­
ing automobiles or trucks. At least half of the motor vehicles pro­
duced by the taxpayer in 1981 must have been passenger cars and 
light-duty trucks. 

The amendment clarifies the type of property eligible under the 
provision by referring to equipment, machinery, and tools of the 
type included in the former ADR classification for motor vehicles. 
ln addition to property described under that classification, eligible 
property includes property owned by an automobile manufacturer 
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nal issue discount. Under the amendment original issue discount 
will be limited to the excess of the redemption price of the obliga­
tions, when they are exchanged for outstanding obligatioilS, over 
the issue price of such outstanding obligations increased for previ­
ously deducted discount. This limitation will apply where the issue 
price of the outstanding obligations so adjusted exceeds their fair 
market value. The amendment makes no change to the exception 
to the definition of original issue discount for obligations that are 
not publicly traded and are not issued in exchange for publicly 
traded stock or securities. The amendment applies to obligations 
issued after December 13, 1982, other than obligations issued pur­
suant to a \\?ritten commitment binding on that date. 

Conference agreements. The conference agreement follows the 
House amendment with a modification under which the adjusted 
issue price of an old bond exchanged in the transaction, for pur­
poses of determining the limitation on original issue discount to 
the holder, is the issue price of such bond increased by the portion 
of original issue discount previously includible in the income of any 
holder. The conferees do not intend to create any inference as to 
the timing of deductions for deferred interest payments allowable 
to an issuer of an obligation that is not considered as issued at a 
discount under section 1232(b)(2). The conferees understand that 
the Treasury Department is currently studying the question of 
whether deductions for deferred interest payments under obliga­
tions that are not considered as issued at a discount to the inclu­
sion of the deferred interest in gross income by the holders of such 
obligations. In the event that the mismatching of income and de­
ductions in transactions not covered by the conference agreement 
cannot be satisfactorily resolved under present law, further correc­
tive legislation may be appropriate in the near future to prevent 
such mismatching. 

8. SuBCHAPTER S 

Present law. The Subchapter S Revision Act of 1982 provides 
that a corporation making a subchapter S election must have 
either a taxable year ending on December 31 or other accounting 
period for which it establishes a business purpose. That Act gener­
ally applies to taxable years beginning after December 31, 1982. 
Under the analagous rule relating to partnerships, the Internal 
Revenue Service generally permits adoption of, or change to, a 
fiscal year that does not result in a deferral of income to the part­
ners in excess of 3 months. Rev. Proc. 72-51, 1972-2 CB 832. 

The Act also revised the distribution rules to allow tax-free dis-
tributions of subchapter S income. 

House bill. The original House bill contained no provision. 
Senate amendment. No provision. 
House amendment. The House amendment provides that the 

taxable year requirements of the Subchapter S Act will apply to 
any Subchapter S election made after October 19, 1982. Thus, the 
corporation's year must end on December 31, or at the end of any 
period for which it establishes a business purpose. 

The House amendment provides that stock or securities trans­
ferred to a small business corporation after October 19, 1982, and 



• 
I 

I • 
l I 

] r· .~~. 
111 .. I • !e 

· 1 1 r1 u · 1 "J 1 
i11, 1 r ·i i l '. · 1 J · · • 1 

c un ul d ·r1i11 . .· Jl · J 
I 

. , r 1 ·i .. · b 11 i 1 . b l1 1 r 
11 r · o di ri 111 1 · i r , r 1 i t 

• 

j _1 "1111 11 . , c OUJl hi I ll . f 11 I .. i ' 
I _ • id ~ 1d. l1 1> ·oc dur ~ r · J. c ill ' ~di id ~ 1 . '"'··· !# ...... 

· 11)' b itllil r o h Il c du · f 1 ·i · l 
. -7 r:._ c llo · i11 ~di ri bu io 1 ou f · Jlltl·-_"" 

n1 I pri ~o · o di · ril u io11 of p ·, i ~ou I _ _ _I _ i1 1 I • 

I, 
I 

il l 
I 

• 

I 

on.(f ,. n e a r 112 n t. l1 c 1£ r 11 _r 1 I 1 ~ ·, II 
] I })1 ou bill. ll ·_ 11£ r ll'l _ld 11 . I Ill Ill "I .. ""':lv III" .IO:...lll-

1 u . rvi · , i11 d rn1ini11 . , l1 ~ l1 · ub l1 1 , rJ .. i ~ I 

111, l1 · v . x bl y r ~o 11 · h 11 c 1 n ~d r , · r 1 1 .. 11 
Pl>l rul in1il r o tl1 ~ rul s ' ppli bl o p r 111 I · hill . ""'.I 

b . d on cur·, 11t , dn ~ni r i pr ic h co 1C · I 1 ~ r 11 
Utld. r 11~d tl1 t th r i ~c will d 111 th bu. in ~ .. purpo 
s c ion 1' 7 o b I ti fied " 'll n h. corpor. i~on _ fi c l r oul 
r su] i11 d f rr 1 of in com o 11 , h rehold r of l1r · · n1on h -· I • 

1, · . Io I v r, if corpor tion wl1ich W' in xi n on ~J nu. r. 
1 1. 2 nd wl1ich l1· a fiscal y · r nding 011 or f .. p 1b -
. , 1 I 2 11d on or b for D c mb r ."1, l, 82, i ligibl~ o m k , n 
S 1 ction f r ~Sept mb r 3 1. 2 nd do so within 7 ~ d, y f 

i1e clos of i fisc J ye r 11 t I 11ds itl 19 2 th n l · con£ r,~~ ..... 
int nd hat r t 11 ion of th s n1 fisc~ 1 .Y r by h S corpor ti~on 
wi]l sa i fy th bu in ss purpo e r quir m nt. Th agr Dl nt 1 o 
pro,,id s th t he special liquidation reli f app)ie with r p ct 'U'­

SI ock or securi ies trans~erred to the Subchapt r S corpor , ion 
ft~er S p e1nb r 30 1 8'2 . 
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a. ellers con;Soll:d t~ed return. treatmen.t 

Present la.w. The Tax Equity .and Fiscal R spo sibility Act of 
11 2 p , ovided th.at certain stock purchases by a corporation coul~d 
b rea ted .as if the tar,get corporation sold all its assets ~on the pu,r­
chase ~date. If prior to the stock purchase the target corporation 
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Rou e bill. No provi ion. 
Senate amen.dm,ent. No provision. , 
Hou e an1endm~en. t. The .amendment provides that such liability 
ill normally be a separ.ate return. }"ability of the target corpora­

ion. Ho , ever. .auth~ority is provided pursuant to which it is con­
enlpla ed that regulations \Yill provide otherwise when con ali­

dated return treatmer1t achieves the appropriate result. With re-
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spect to purchase contracts entered into after TEFRA \vas enacted 
and prior to enactment of this bill, if the purchasing corporation 
establishes to the satisfaction of the Secretary of the Treasury that 
the contract was entered into on the assumption that recapture 
taxes would be a liability on the seller's consolidated return, the 
transaction will be so treated under the bill. 

Because of uncertainty as to the application of the TEFRA rule, 
the amendment extends the period during which asset sale treat­
ment may be elected for prior stock purchases through February 
28, 1983 and permits any election already made to be revoked by 
that date. 

Conference agreement. The conference agreement generally fol­
lows the House amendment. However, it provides more explicit 
rules for the inclusion under regulations of recapture and other tax 
liability of the target corporation in a selling corporation's consoli­
dated return. Under the conference agreement, regulations will 
provide an election if the target corporation was a member of an 
affiliated group which files a consolidated return for the taxable 
year within which the transaction takes place. Under the election, 
the transaction will be treated as a sale by the target corporation 
of all its assets in a single transaction in which gain or loss is rec­
ognized to the same extent as in an actual sale and the target cor­
poration will be a member of the selling consolidated return group 
with respect to the sale. Gain or loss to any member of such selling 
group from the sale or exchange of the target corporation's stock is 
not recognized to the extent the regulations so provide. Except as 
expressly provided by the regulations, this election may not be 
made for a transaction entered into before such regulations are 
promulgated. 

The conference agreement also requires the purchaser to estab-
. lish by clear and convincing evidence, rather than to the satisfac­

tion of the Secretary of the Treasury, that the purchase contract 
was entered into with the assumption that recapture taxes would 
be a liability on the seller's consolidated return in order for the 
transaction to be so treated, as to contracts entered into prior to 
enactment of the bill. 

b. Retroactive application 
Present law. As enacted by TEFRA, a transitional rule provided 

that the deemed asset sale treatment could be elected not later 
than November 15, 1982, with respect to stock purchases after 
August 31, 1980, and before September 1, 1982. 

House bill. The original House bill contained no provision. 
Senate amendment. The Senate amendment provides that the 

date the taxpayer makes the election, rather than the date of the 
stock purchase, will be the date of the deemed sale of assets for 
transactions qualifying under this transitional rule. Adjustments 
must be made for distributions and other items attributable to op­
erations of the target corporation between the stock purchase date 
and the <!late of election. Certain rules requiring consistency of 
treatment when several acquisitions are made from the same affili­
ated group of corporations would not apply. Under the Senate 
amendment, an election made before September 28, 1982, under 
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cribe rul to d rmin he valu of con rae · nd to di r g rd 

_}1 rm of a con ract ~rhich preclude he d rmination of r adily 
ascer inable value .. The bill would apply to contracts ent r d into 
· fer May 11 19 2. 

I ena,t·e anzen.dn1en.t. The Senate amendn1ent is th~e sam. ~e ,as th 
Hou e bill " 'i h modifications to permit certai11 taxpayer election . 
Ta .. payer may elect o have 'he amendment apply to positions 
l1 ld on and after ·Ma · 11 19 2. In addition the amendm~ent pro· 
vides that taxpa · ers may ~el~ect to e.xtend the amendment to po i­
ti~ons held in 19 1 .. Taxpayers so electing would have 90 days after 
the date of enactment of this bill to have certa·.n. ERTA election~s 
.apply to 19 1 positions .. 

Hou e anz~e.ndmen. t. Th~e amendment revises and clarifies the 
rul applicable in determining \Yhether a posit ion will be treated 
.as .a £oreign currenc,y contract subject to mark-to-market treat­
m nt. The amendment provides t.hat hese con racts must be en­
tered in o at arm length at a price determined by reference to the 
prioe in the in erbank market and authorizes the issuance of regu-
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lations necessary or appropriate to carry out the purpose of the 
amendment, including regulations which would exclude from 
mark-to-market treatment contracts, or types of contracts, which 
are inconsistent with the purpose of the amendment. 

Thus, for example, terms which attempt to make the contracts 
transferable in such a way to allow them to be held as inventory 
(which would make them unlike futures contracts) could cause 
them to be ineligible for mark-to-market treatment. 

Contracts traded in the interbank market generally include not 
only contracts between a commercial bank and another person but 
also contracts entered into with a futures commission merchant 
who is a participant in the interbank market. A contract between 
two persons neither of whom is a futures commission merchant or 
other similar participant in the interbank market is not a foreign 
currency contract under the provision. If there is a change in the 
parties to a foreign currency contract under the relevant non-tax 
law, the transaction resulting in such change will be treated as a 
termination of the contract with respect to the original parties and 
the entering into of a new contract which, in order to be treated as 
a foreign currency contract subject to mark-to-market treatment, 
must independently qualify as such under the rules. 

It is contemplated that, under the regulatory authority provided 
in the bill, the Internal Revenue Service may publish periodic rul­
ings or similar statements (i) that provide guidance as to whether a 
price is determined by reference to the interbank market and (ii) 
that specify a type of contract or identify specific contracts that are 
excluded from the definition of foreign currency contract. In gener­
al, a price is determined by reference to the price in the interbank 
market if it is a price that would be obtainable from a bank that is 
a substantial participant in the interbank market. In making this 
determination, proper adjustments may be made for differences at­
tributable to variations in the contracts customary in the inter­
bank market, such as provisions relating to reasonable and custom­
ary commissions, the amount of currency under the contract, and 
the credit worthiness of the parties. 

Significant price fluctuations may occur rapidly, frequently 
within a period of several hours, in the commodities markets and 
similar markets, including the interbank market. Present law pro­
vides generally that a dealer in securities must identify a security 
as held for investment by the close of the day on which it is ac­
quired and a similar identification requirement applies to positions 
constituting hedges excluded from mark-to-market rules and other 
limitations on commodities straddles. Identification does not estab­
lish a taxpayer's purpose in holding a position but merely provides 
a statutory condition in addition to satisfying, as a matter of fact, 
that such position is held for investment, as inventory, or as a 
hedge. A taxpayer's purpose with respect to a position generally is 
formed quickly, frequently before the position is acquired. Thus, 
characterization of a position on a taxpayer's books several hours 
after the f>Osition was acquired may have little or no probative 
value in supporting the taxpayer's claim that such characterization 
is the correct one. 
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generally applies to property placed in service after September 3, 
1982, the date of enactment of TEFRA (prospective rule). Subject to 
the general effective date rule, the change also applies tQ property 
placed in service before date of enactment where the lessor first be­
comes a closely held corporation after that date (retroactive rule). 

House bill. The original House bill contained no provision. 
Senate amendment. No provision. 
House amendment. House amendment adds language to clarify 

that the TEFRA at-risk change under the retroactive rule may 
apply where the property is placed in service before July 1, 1982, 
the general effective date for the safe-harbor leasing changes. 

Conference agreement. The conference agreement follows the 
House amendment. 

12. RECAPTURE OF EXPENSING DEDUCTIONS WHERE PROPERTY USED 
FOR NON BUSINESS PURPOSES 

Present law. The Economic Recovery Tax Act of 1981 allowed 
taxpayers to elect to expense the cost of certain property acquired 
for use in a trade or business. For 1982, the maximum amount that 
may be expensed is $5,000. 

Under present law, all or a portion of investment credit is recap­
tured (i.e., there is an increase in tax) when property is disposed of 
or otherwise ceases to be qualifying property before the end of the 
recovery period used to compute the credit. For example, if proper­
ty ceases to be used for business purposes, recapture is required. 
Recapture of ACRS or expensing deductions is required (i.e., a por­
tion of gain is treated as oFdinary income rather than capital gain) 
at the time of a sale or exchange of the depreciable property. 
Unlike the investment credit, no recapture of ACRS or expensing 
deductions is required if the property ceases to be depreciable. 

House bill. No provision. 
Senate amendment. No provision. 
House amendment. The House amendment provides that, under 

regulations prescribed by the Secretary, the taxpayer must recap­
ture the expensing deduction where the property is not predomi­
nantly used in a trade or business at any time before the close of 
the second taxable year following the year in which it is placed in 
service by the taxpayer. For this purpose, recapture means that, in 
the taxable year it is determined that the property is not used pre­
dominantly in a trade or business, the taxpayer must include in 
income the tax benefit derived from the expensing deduction. 

The amendment does not alter the present law rule under which 
no expensing deduction is allowed if the property is not acquired 
for use in a trade or business. 

Conference agreement. The conference agreement follows the 
House amendment. 

13. CREDIT FOR TAX WITHHELD FROM INTEREST, DIVIDENDS, OR 
PATRONAGE DIVIDENDS 

Present law. The Tax Equity and Fiscal Responsibility Act of 
1982 provides for withholding on interest, dividends and patronage 
dividends. Under the Act, any amount of tax withheld on the pay­
ment or credit of interest, dividends or patronage dividends is 
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ized deductions. The minimum tax rules were extensively revised 
by that Act. 

House bill. No provision. 
Senate amendment. No provision. 
House amendment. Amendment provides that in computing the 

adjusted itemized deduction preference, any itemized deduction 
which is not allowed against the alternative minimum tax base in 
the current year because it is carried over to another year shall 
also be excluded from the computation of the adjusted itemized de­
duction preference in the current year. This amendment applies to 
taxable years beginning after 1978 and before 1983. 

The House amendment also provides that in computing the alter­
native minimum tax for 1981, the special 20-percent capital gain 
maximum rate made applicable by ERTA to post~une 9 gains will 
be applied in certain cases by reducing the qualified net capital 
gain by losses for the taxable year. In these cases, the special tax 
base subject to the 20-percent rate will eql\al the taxpayer's alter­
nate minimum taxable income. 

Senate amendment. No provision. 
Conference agreement. The conference agreement follows the 

House amendment. 

16. REQUIRED RENEGOTIATIONS OF OUTSTANDING LOANS FROM 
GovERNMENT PENSION PLANs 

Present law. Under income tax 1·ules (sec. 72(p)) added by the 
Tax Equity and Fiscal Responsibility Act of 1982 (TEFRA), a loan 
made to an employee under an employer's tax qualified pension, 
profit-sharing, or stock bonus plan, or tax sheltered annuity pro­
gram, generally is treated as a distribution from the plan unless 
certain requirements are met. All or a portion of the amount treat­
ed as distributed may be includible in gross income. Under the Act, 
a loan to an employee which is required to be repaid within 5 years 
generally is not treated as a taxable distribution when made if that 
loan, when added to the employee's outstanding loan balance under 
all plans of the employer, does not exceed the lesser of (1) one-half 
of the employee's vested plan benefits, or (2) $50,000 but in no 
event less than $10,000. 

The income tax provisions relating to plan loans generally apply 
to loans made from tax-qualified plans of private employers or 
from government plans after August 13, 1982. Amounts borrowed 
by an employee on or before that date generally are not treated as 
taxable distributions. However, if a loan outstanding on August 13, 
1982, is thereafter renegotiated, those amounts subject to the re­
negotiation are treated as if borrowed on the date of the renegoti­
ation and may be treated as taxable distributions. 

House bill. No provision. 
Senate amendment. No provision. 
House amendment. Under the amendment if (1) a taxpayer bor­

rows from a governmental plan after August 13, 1982, and before 
January 1, 1983, and (2) under the applicable State law the loan 
requires the renegotiation of all outstanding prior loans made to 
the taxpayer from the plan, then the required renegotiation will 
not be considered a renegotiation under the income tax rules for 
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Conference agreement. The conference agreement follows the 
House bill and the House amendment. ·One of the clerical an1end­
ments relates to a provision of the House bill and Senate amend­
ment which for purposes of the targeted job credit provides that a 
period for determining an in.dividual's eligibility as a member of an 
economically disadvantaged family generally is the 6 months im­
mediately preceding the earlier of the month in which the eligibil­
ity determination occurs or the month in which the individual is 
hired. This provision applies with respect to certifications issued 
after the date of enactment for individuals beginning work after 
May 11, 1982. This change should in no way disturb certifications 
already issued for individuals who have been determined by the 
designated local agency as economically disadvantaged. However, 
certifications are subject to revocation if they are incorrect because 
of false information provided by the employee . 
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